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BRIEF OF DEFENDANT IN ERROR

STATEMENT.

Specific denial was made of every inculpating alle-

gation contained in the complaint. It was alleged in the

complaint that the roof of the mine where the injury oc-

curred was faulty and that the breasts were too broad;

that the timbers supporting the roof of the gangways and

other portions of the mine were insufficient in quantity

and defective in quality ; that the mine was gaseous ; that

it was not properly inspected ; that a sufficient number of

men were not furnished for timbering the gangways and

the roof of the mine, all of which matters were known to

the Company, but of which plaintiff in error was ignorant.



That the formation constituting the roof of the mine was

thin and weak ; and from lack of proper support gave way,

and in doing so gas escaped, igniting with the open lamp

of plaintiff in error, causing the injury complained of.

Besides joining issue upon all of the matters thus

alleged, defendant in error as an affirmative defense al-

leged that the roof of the mine was of strong and firm

rock fonnation of a uniform width of twelve to fourteen

feet ; that abundance of suitable timber was furnished and

used in supporting all the gangways and roofs of the

different breasts as the same were being mined ; that after

the coal had been removed no further support was given

to the roof of the breasts except along the passage ways;

that the mine had at all times been free from gas and

had at all times been operated with open lamps, though

the Company furnished abundance of properly covered

miners' lamps, which were at all times placed at the dis-

posal of all of the operatives and plaintiff" in error ; that

the mine was at all times properly ventilated and regu-

larly and frequently inspected ; that the management and

superintendency of the mine was under skilled and ex-

perienced men ; that plaintiff in error had been for many

years engaged in mine work, and for four years had been

employed in this mine, and at the time of the accident and

for the two years prior thereto had been what was known

as the head or timber boss of the mine, whose duty it was

to timber and support the roof of the mine along the gang-

waj^s and other places so as to render the same secure for

the other operatives; that with the assistance of the men

under him he had placed all the timbers along the passage

ways and different breasts at the place of and in the vicin-

ity of the accident, and that the quantity and extent of

the timbering was left to his judgment ; that tlte mine had



been carefuly inspected on tlie morning of the day of the

accident and found free from gas and in every way secure

before the operatives had entered it ; that a hundred feet

or more from where the plaintiff in error was at the

time employed and in a breast which had been mined out,

from an unknown and undiscoverable cause" the roof caved

in, accompanied by an escape of gas, which passed to

where plaintiff in error was at work, and was exploded

by his open lamp, and that the explosion was entirely ac-

cidental and could not have been anticipated or prevented

by defendant in error, and that the hazard was an incideni;

to the employment.

The date of the accident was February 21, 1900.

The following quotation is made from the cross-exam-

ination of plaintiff in error:

"Q. So you have been mining since July, 1894! Yes,

sir; the second of July. Xow, Mr. Roccia, you were the

head timberman there ? Yes, sir. And the other men that

went along with you did what you told them to do 1 Yes,

sir. Did you put any timbers here in the air course at

the upper part of breasts 23, 25 and 27 ! Yes, I put some
timbers there. You put in all the timbers, there, didn't

you? Yes." (Rec, 30-31.)

He further states that at about eight o'clock in the

morning, with one Cline, he went to work timbering breast

28. Leaving Cline he went iip to the fifth level to tell

the foreman about the danger of the roof squeezing and

he told Cline to remain and he would return as soon

as he saw the boss. He states in his cross-examination

that the foreman told him to get old man Davis; that h-

went back and took old man Davis with him into breast 28,

where he was working with Cline. (Rec, 35,)

He states that upon the promise of the foreman to



furnish him more timber and help he went back with

Davis and proceeded to timber in breast 28, when the

explosion occurred. (Rec. 36.) Roccia states that at this

time he and the men with him were working with open

lamps ; that upon returning with Davis the fire boss passed

down through in his round of duty, also with an open

lamp. (Rec. 38.) He also states that in his four years'

service in the mine he never had occasion to use a safety

lamp but a couple of times, and those were in the 4th

level when he was assisting in closing up some old chutes;

that in doing this work the boss advised him to use a

safety lamp and he had done so, but he had never used a

safety lami3 in the 6th level. (Rec. 39.)

Frank Menalgia, a witness for plaintiff below, testi-

fied he was a timber packer, and the morning of the acci-

dent was taking timber to breast 28 along the airway ; that

he and his partner had made three trips from breast 23

to 28 and were making their fourth trip about 8:30, and

when he reached breast 25 a little explosion of gas oc-

curred, putting out his open light and slightly burning

him, and that he relighted his lamp and went to the 6th

level and told the boss of this accident. (Rec. 46.)

Mr. D. B. Da^ds, the superintendent, testified that

Roccia was the head timberman of the mine; that "His

duty was to timber along the passageways to his satis-

faction; to see that the timbering was strong enough, and

when he saw it was not sufficiently strong, or some of the

timbers were breaking, to put more in and make it strong.

If he saw any place that was not sufficiently timbered, it

was his duty to timber it. He was employed for that

purpose." (Rec. 73.) This witness also testified, and

his testimony was undisputed, that abundance of safety

lamps were supplied and kept in order at all times sub-



ject to the use of the miners. (Rec. 72.) This witness

also testified the mine was always free from gas; that

each morning before the men were allowed to enter it a

competent fire inspector went through it to ascertain its

safety.

It was shown that the state inspector of mines had

about every three months prior to the accident made an

inspection of the mines, some times more frequently, but

had never made any suggestion of any improvement need-

ed. (Rec 74.) There was no contradiction of this proof,

nor of the other proof that abundance of suitable timber

was furnished.

Mr. Symington, mining engineer, who had followed

his profession for forty-five years in Scotland and in the

United States, in coal mines in California and Washing-

ton, testified he had done the engineering business of this

mine for thirteen years. He had been in the mine very

often, through every breast, pillar and gangway in it,

and had occasion to examine it in detail in the course of

his employment. (Rec. 60 and 61.) He testified to the

excellent condition of the mine in all respects; that the

timbers were good size everywhere; "better a great deal

than in California, where timber is scarcer;" that there

was no gas in the mine ; it was safe to work with open

lamps; the roof was good. (Rec, p. 62.) That he par-

ticularly saw the timbers along the upper part of 19, 17,

21, 23, 25 and so on, three weeks before the accident
;
the

condition of the timbers of the other breasts was good.

(Rec, p. 63.) That he had occasion to penetrate the for-

mation above the mine at different places. The rock varies

a little, and he found it 12, 15 and 18 feet thick, stratified

rock. (Rec, p. 63.) That the fact of a man using an

open lamp and passing along the airway at breasts num-



bers 19, 21, 23 and 25 and along there, and having his open

lamp suddenly put out by a puff of gas and relighting it

and using it without any other explosion, indicated an

absence of gas. (Eee. p. 64.) That he had seen the roof

of breast 28 since the time of the accident, and it liad not

fallen or caved in. (Rec, p. 70.)

Frank Wojack, who had worked for five years as

fire-boss in the mine and who was an experienced person,

testified to passing through the mine in the vicinity of the

accident in the course of his business the morning of the

accident and within a very short time of it. He testified

to having found it free from gas ; that the timbering work

leading to breast 28 was that of lioccia, who was the head

timberman and whose duty it was to see about timbering

the mine and making it safe for miners and other workmen,

and to place the timbers as thick and extend them as far

away from the passageway as in his judgment was neces-

sary. (Rec, p. 75-76.)

The witnesses of defendant in error placed the time

of the explosion about fifteen minutes from the time Roccia

came out. Roccia and his leading witness state the time

from a half to three-quarters of an hour on re-direct exam-

ination, though in his first statement as to the time Roccia

says:

"Did you see the fire-boss come in there afterwards

(after seeing Foreman Davis) f Yes. How long after

that was it? After I started to work, you mean? Yes,

when you took old man Davis down there. Well, I can't

remember exactly, but from fifteen to twenty-five minutes.

It might have been a half an hour or somewhere along

there—you are just guessing at the time I I could not re-

member exactly— this is a year ago now. You are just

giving your impression of the time? The best I can."

(Rec, p. 37.)



And another witness as to the time, John Callero,

says:

* * That he was there timbering when the big explosion"

occurred. That the time between the explosions he thought

to be about fifteen minutes. That afterwards the witness

was recalled and wished to make a statement as to the

time between the first explosion and the big explosion.

And after being allowed to do so by the Court, stated that

the time was at least three-quarters of an hour." (Kec,

p. 47.)

Along with the portion of the instruction complained

of by plaintitf in error, we direct the Court's attention to

other parts of the instruction, pp. 78, 80 and 81 of the

record.

ARGUMENT.

The alleged errors of the trial court consist in refusing

to give the sixth instruction requested by plaintiff in error

and the giving of that portion of the Court's instruction

found at pages 82 and 83 of the record, and a sentence in

the instruction found at page 91.

•I.

A master is not a guarantor of the safety of the place

of employment.

In Neiv England Railroad Company v. Conroy, 175

U. S., 323, Shiras, Justice, speaking for the Court and

quoting from an opinion of Justice Brewer, says

:

'< < Again, a master employing a servant, impliedly

engages with him that the place in which he is to work and
the tools or machinery with which he is to work, or by
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which he is to be surrounded, shall be reasonably safe. It

is the master who is to provide the place and the tools

and machinery, and when he employs one to enter into

his service he impliedly says to him that there is no other

danger in the place, the tools and the machinery, than

such as is obvious and necessary. Of course, some places

of work and some kinds of machinery are more dangerous

than others, but that is something which inheres in the

thing itself, which is a matter of necessity, and cannot be

obviated. * * * That positive duty does not go to the

extent of a guarantee of safety, but it does require that

reasonable precautions be taken to secure safety,' " etc.

(p. 345).

Again, in Washington, dc, Railroad Co. v. McDade,

135 U. S., 554, the rule is stated as follows:

"The general principles of law by which the liability

of an employer for injuries to an employe, growing out

of defective machinery, is tested are well settled by those

decisions. Neither individuals nor corporations are

bound, as employers, to insure the absolute safety of the

machinery or mechanical appliances which they provide

for the use of their employes" (p. 570).

n.

Again, where the danger is manifest to the plaintiff,

he cannot shield himself from the course a reasonably pru-

dent man, under the circumstances, is bound to pursue.

The danger in this case, so far as complaint is made of

the Court's instruction, was peculiarly within the knowl-

edge of plaintiff in error, if known to any one. He was

the person whose duty it was to timber the mines. It was

his function to make the localitj' safe for others. With
this duty he was especially charged. Defendant in error

had no means of knowing the imminence of the danger

except through the information and judgment of plaintiff
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in error. If it be true that the timbers were giving way
or were inadequate to support the roof of the mine, that

was the peculiar knowledge of plaintitf in error. If

the roof was crushing the timbers the defendant in error

was only possessed of notice through the knowledge of

plaintiff in error. The interval between his giving in-

formation and the accident was brought to the narrowest

limit, ranging from fifteen minutes to three-quarters of

an hour at the extremes. If it were a fact that there was

imminent and sudden danger, it was more apparent to

plaintiff in error than any one else, and he could not ex-

cuse himself for going into this known danger, even

though requested or directed by the foreman to do so.

In the case of District of Columbia v. McElligott, 117

U. S., 621, where one of a number of laborers was by the

sujoervisor of roads, in repairing a highway, directed to

go into a trench or gravel bank whose walls were mani-

festly insecure, with assurance, however, on the part of

the supervisor or engineer that the place was safe, it was

held the District was not liable, the Court saying:

'

' Assuming that the District might be responsible un-

der some circumstances for injuries resulting from the

negligence of its supervisor, it certainly would not be lia-

ble if the danger which the plaintiff apprehended from the

beginning was so imminent or manifest as to prevent a

reasonably prudent man from risking it upon a promise

or assurance by the proper authority that the cause from

which the peril arose would be removed. The plaintiff

had had experience in the kind of business in which he

was engaged at the time of his injury. lie recognized,

from the beginning, the jjeril to which he was exposed

while working at the gravel bank. There was no express

undertaking, upon the part of the District, by its super-
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visor, that it would save him harmless as to any injury'

he might sulier prior to the designation of some one to

watch the bank; and it was not implied in the contract

between him and the District that he might needlessly or

rashly expose himself to danger. On the contrary, if lia-

bility might come upon the District for the negligence

of its officers controlling his services, he was under an

obligation to exercise due care in protecting himself from

personal harm while discharging duties out of which

such liability might arise. If he failed to exercise such

care ; if he exposed himself to dangers that were so threat-

ening or obvious as likely to cause injury at any moment,
he would, notwithstanding any promises or assurances of

the District supervisor of the character alleged, be guilty

of such contributory negligence as would defeat his claim

for injuries so received" (p. 633).

In Showalter v. Fairbanks, Morse £ Co. (Wis.), 60

N. W., 257, it was held that although the superintendent

assured an employe there was no danger and told him to

return to his work, the employe was not relieved of the

assumption of risk, he being of full age and knowing the

danger, the court saying:

''Upon these facts we are clearly of opinion that the

plaintiff must be held to have assumed the risk. He was
of ordinary intelligence. He knew that trenches of this

depth were liable to cave in. He knew that this very
trench had just partially caved in at a distance of a few
feet. He came out of the ditch because of that very fact.

He knew all the facts which the superintendent Imew, and
had fully as much experience as the superintendent. No
expert engineer could have given him any additional in-

formation as to the probability of the ditch caving in.

In fact, he was fully informed of the peril, and chose to
continue his work. No principle is better established than
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that under such circumstances the risk is assumed. Nay-

lor V. iiailway Co., 53 Wis. G61, 11 N. W. 24 ; Johnson v.

Water Co., 77 Wis. 51, 45 N. W. 807; Paule v. Mining

Co., 80 Wis. 350, 50 N. W. 189. But it is said that the as-

surance of safety given by the suj)erintendent, and the

command to return to work, relieve the plaintiff of the

consequences of his assumption of the risk. This is not

the case where the employe is of full age and capacity,

and knows the danger as fully as the superitendent. Too-

mey v. Steel Works (Mich.), 50 N. W. 850; Linch v. Man-
ufacturing Co., 143 Mass. 206, 9 N. E. 728 ; Kean v. Roll-

ing Mills (Mich.), 33 N. W. 395; Bradshaw's Adm'r v.

Railway Co. (Ky.), 21 S. W. 346. Plaintiff had the right

to refuse to obey the order, and if he chose to obey he took

the risk, of which he had full knowledge." (p. 258.)

In Russell Creek Coal Co. v. Wells, 31 S. E,, 614, the

same rule was laid down, the court saying

:

"In other words, he (the servant) is under as great

obligation to provide for his own safety from such dan-

gers as are known to him, or are discernible by ordinary

care on his part, as the master is to provide for him.

Bailey, Mast. Liab. p. 159; Wormell v. Railroad Co., 79

Me. 397, 10 Atl. 49; McDonald's Adm'r v. Railroad Co.,

95 Va. 105, 27 S. E. 821; Zinc Co. v. Martin's Adm'r, 93

Va. 791, 22 S. E. 869; and Robinson's Adm'r v. Dininny

(Va.),30S. E. 442."

Also in Knight v. Cooper, 14 S. E., 999, where it was

said:

"Plaintiff saw the fallen slate, and the 'working'

dripping slate over-head, ready at any moment also to

fall. He reported it. The props were sent for at once,

and were on their way,—came in 10 minutes; but he, while

they were coming, again went to work under the danger-

ous spot in the roof, when some slate fell on him, injuring

him seriously, breaking his arm in two places. 'A laborer

having knowledge of danger about him must use diligence

and care in protecting himself from harm.' "
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in.

THE EMPLOYMEXT OF PLAINTIFF IN ER-

EOR WAS A NECESSARILY HAZARDOUS ONE,,

AND IN CASE OF PERIL IT WAS A PART OF HIS
EMPLOYMENT TO ASSUME THE RISKS IN OR-

DER TO RENDER THE PLACE, IF IT BECAME
DANGEROUS, SAFE FOR THE OTHER EM-
PLOYES.

It was to plaintiff in error, the miners at work in tlio

breasts looked for protection. If through the caving roof

or breaking timbers or other like cause, the gang or air-

ways were rendered insecure, it devolved upon some one

to go to the place and make the necessary repairs. If this

were not the case the mine would have to be . abandoned

as soon as danger threatened from any such cause. It

was to perform this service, with whatever of jDcril there

was involved in it, that plaintiff in error took his em-

ployment. He was experienced in this business. He
above all men knew the conditions, because under his im-

mediate control and supervision all of these i^laces y>^ere

supported with timbers in the first instance, and strength--

cned and repaired to the extent his judgment suggested

to be necessary.

In Finalyson v. Utica Mining S Milling Co., 67 Fed.,

507, the Court makes the following statement of the law

and supports it with numerous citations from the Supreme

Court of the United States

:

"The duty of the master does not- extend to keeping

such a place safe at every moment of time as the work pro-

gresses. The servant assumes the ordinary risks and dan-

gers of his emi)loyment that are known to him, and those

that might be known to him by the exercise of ordinary
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care and foresight. Wlien4ie engages in the work of mak-

ing a place that is known to be dangerous, safe, or in a

work that in its progress necessarily changes the char-

acter for safety of the place in which it is performed as

the work progresses, the hazard of the dangerous place

and the increased hazard of the place made dangerous

by the work are the ordinary and known dangers of such

a place, and by his acceptance of the employment the

servant necessarily assumes them." (p. 510.)

And again:

"The blasting necessarily made the place opened by

it insecure. There was constant danger of the fall of

material loosened by the blast. The mass which fell was

not visible or dangerous until the morning blast disclosed

it. Not only this, but it was probably the very work
of making this place safe, that Finalyson himself per-

formed, that was the immediate cause of the accident.

* * * It was not the negligence of the company or itr-

foreman, but the necessary progress of this work, that

made the place dangerous, and the dangers from the fall

of these loosened materials, which some one must take

in order that the timber should be placed in the mine at

all, Finalyson voluntarily assumed when he entered upon

this employment." (p. 511.)

In Chilf, C. (& S. F. Ry. Co. v. Jackson, 65 Fed., 48, it is

said:

"It frequently happens that men are employed to

tear down buildings or other structures, or to repair them,

after they have become insecure, or it may be that the

work undertaken by the employe is of a kind that is cal-

culated to render the premises or place of performance,

for the time being, to some extent insecure. In cases such

as these the sei-vant undoubtedly assumes the increased

hazard growing out of the defective or insecure condition

of the place where he is required to exercise his calling,

and the doctrine above stated cannot be properlv applied."

(p. 50.)



14

The plaintiff in error testifies that in his four years

of employment in this mine there had been no gas ex-

plosion; that it was so secure he had never, except upon

two occasions, used a safety lamp, and upon those occa-

sions he did so by the advice of the superintendent. This

was not in any of the breasts of level No. 6, where the

accident occurred, but at a previous time in level Xo. 4,

when for some purpose he had gone into a breast or cham-

ber that had long previously been mined, and as a pre-

caution against any accumulation of gas had by tlie ad-

vice of the superintendent used a safety lamp, but even

in this case the necessity for its use was not shown.

Again, it must be borne in mind that the cavirg in

of the roof did not occur in breast 28, where plaintiff in

error, with his assistants, was at the time employed, but a

hundred feet or so away, in breast No. 25, and of his per-

sonal knowledge, during his employment, he knew that

after the breasts had been mined out as in that case, the

roof was not timbered, it being considered necessary and

best to leave it untimbered. The testiinony is uncontra-

dicted that the roof of the mine by actual test, consisted of

a strong reck formation of an average thickness of from

twelve to fourteen feet, and in the history of the mine no

instance was repoited-of a breaking in of the roof and

the escape of gas from above. The timbers gave way

not along the passage way, nor from any insufficiency in

themselves, but as a reflex of the caving in of the roof

at a point away from the passage ways. This was not

the danger plaintiff in error pointed out.

"A master was not liable for injuries to an employe-

due to machinery being out of order where he was not

informed of the ])articular defect causing the accident,

though he was informed of other defects in the machine."

ScliuU v. Rche, 43 N. E., 420.
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Shearman & Kedfield, in the law of Negligence, 5tli

Edition, after enumerating what facts and conditions of

security the servant has the right to presume, follows

such enumeration with this statement:

"But these are all mere presumptions; and if the

serv^ant becomes aware that any of them are contrary to

the fact, he cannot justify himself in shutting his eyes to

the truth. In short, he cannot be heard to say that he

relied upon that which he did not believe. These are fa-

miliar conditions in the law of estoppel." (Sec. 185b.)

IV.

ANALYSIS OF INSTRUCTIOX COMPLAINED OF
BY PLAINTIFF IN ERROR.

The instruction given by the court embraced so much

of plaintiff's requested instruction No. 6 as is within the

law. and taken as a whole was very liberal toward plain-

tiff in error. The judge instructed the jury that dangers

and defects in the mine that to the eye of the operator

or foreman and superintendent portend risks and great

danger, may have no signiJ&cance to the laborer or miner

who has not the knowledge or experience possessed by

the operator, and that against such dangers the company

was bound to protect the miner. He instructed that the

dangers and defects must be so obvious and threatening

that a reasonably pradent man would have avoided them,

before the plaintiff in error could be charged with con-

tributory negligence or the assumption of risk ; that it was

not the dut\^ of plaintiff in error to investigate or know

the various modes of operating the company's mines, and

he did not assume any of the risks or dangers resulting

from such methods, save and except those risks and dan-

gers which were obvious and apparent, and the perils of
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which were apparent to the mind and understanding of

a reasonably prudent man in his position. He further

instructed them it was the duty of the defendant in con-

ducting and carrying on its business, to employ a suffi-

cient number of workmen to properly perform the work

with reasonable safety to the men employed in the op-

eration of the mine. (Rec. pp. 80-81.)

In immediate connection with the instruction chiefly

complained of, the Court instructed the jury that if, after

the plaintiff below went back to his work, a change oc-

curred in the condition of the mine by gas coming out,

which he did not know of, the duty was on the defendant

below to communicate any knowledge it had acquired im-

mediately, or as soon as it could, to the plaintiff; and also

in other portions of the instruction charged the jury:

That the burden of proof was on the company to

show whether the injury was the result of an accident:

whether the explosion was preventable in the exercise of

the high degree of care imposed by the law on the com-

pany, which the court fully laid down. (Eec, pp. 84-5.)

The judge also instructed the jury that the impera-

tive duty rested upon the company to prepare a safe place

of work, and that the greater the risk, the more impera-

tive this duty was, and if the company failed in this high

measure of duty in protecting plaintiff in error, it was

responsible for any injury resulting to him. (Rec, pp.

84-5.)

Now, analyzing the portions of the instruction com-

plained of as a }iart of the whole charge, we have the

following:

First, the ])laintiff had the right to tnist the foreman,

to carry out in good faith any promise the jury found
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the foreman bad made to furnisli promptly timber and

men to remedy the defect plaintiff in error complained

of and render tbe mine safe, and tbe company would be

responsible for all consequences of such failure, except

those growing out of the extra hazards of which plaintiff

in error had personal knowledge—that was, of the dan-

gers he personally knew of and believed to be imminent.

The Judge might have stopped here, but he did not, and

narrowed the exception he made for the company's re-

sponsibility still further, by stating it would also be re-

sponsible for the consequences of such extra danger, if

that danger was enhanced by failure on its part to keep

aiiy promise the jury found had been made to send men

and material prom.ptly. (Kcc, p. 82.)

Of course if the danger is threatening and imminent,

an opportunity to avoid it nmst be afforded the employer.

The law does not require the ]jerformance of miracles by

him. If the master should be informed by the employe

of a team running away with a vehicle, the employe is not

warranted in rushing back to the vehicle and trusting to

the master to stop the team instanter; neither could the

employe advise the master of a falling bridge or building

and call for making the same safe, and instantly go back

upon it before the master had an opportunity of repair-

ing the defect, except in one instance, and that would be,

for the purpose of rescue and repair, and of course in

such event he would assume the incidental risk. Roccia 's

experience, knowledge and employment all told him some-

one must assume the hazard of making repairs of a threat-

ened danger he knew more about than anyone else, and

of which the company was only apprised through his

superior knowledge. He assumed the risk. It was a part

of his employment. He was head tiraberman. It was
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his province and duty to make that which was insecure

safe, and in this employment and with this superior

knowledge, he met his injury— in the course of his em-

ployment and in the happening of a pure accident— in a

mine so well and skillfully operated and so well conducted

as to have been exempt from all similar troubles—and of

so high a standard of perfection, that not a single sug-

gestion of improvement or alteration had been made by

the public inspectors in any of their numerous examina-

tions of the mine. The case went to the juiy under a

charge, taken as a whole, as favorable to the plaintiff ay

the most liberal interpretation of the law would permit.

Respectfully submitted,

STRUVE, ALLEN, HUGHES & McMICKEN,

Attorneys for Defendant in Error.


